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FILE NO. S-805 ' NS

Depu mss{wriff
ty 8 -
Right to Unionize

-

Honorable Richard J.
- State's Attorney .

Vermilion County /.
Courthouse _

Danville, Illinois &) :

Dear dr. Doyle:

ﬂ ly, the stion is vhether the -

of Vermil. County, as officers,

g under the merit commission

L /the XIllinois State Statutes, may

abéra of the teamster's wnion. If so,

is there any prohibition against the County Board

of Vermilion County recognizing that union as a

sole bargaining agent on gquestions of salary

rates, working conditions, disciplinary es and

20:1’:05 contractual employment related matters?

In oxder to answer your first question, it is
necessary to consider constitutional and lognlauw’ provisions
and judicizl decisions in the field of labor relations. Neither




of Appeals for the Seventh and Eighth Circuits,
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the United Stat:es Constitution nor the Illinois Constitution

of 1970 contain provisions dealing specifically with the right

of public employees to unionize. While the Federal government
has enacted laws in the field of labor relations (Labor Manage-
ment Relations Act, 29 U.8.C. §141 gt seq. (1947); mMational Labor
Relations Acts, 29 U.85.C. 3151 et seq,), these Acts exclude States
and their political subdivisions from the definition of the temm

“employer®. Theore are no Illinois statutes pertaining to the

zight of publi: employees to unionize,

The eaxistence of a right of public employees generally
to beleng to & labor union under the first and fourteenth amend-
ments has, howsver, been recognized by the United States Courts

Tilendis, 398 #. 24 287 (7th Cir. 1968);

the right of collective bargaining in public employment, an

Illinois appellate court cited Mclaughlin as standing for the
principle that public employees in Illinois have the right to
join a unien. In Molauchlin, plaintiffs, who were teaching in
Cook County, Illinois, filed a civil rights action alleging they
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had been dismissed and not rehired because of their association
with the American Pederation of Teachers, AFL-CIO. The court, in
reversing the lower court's decision dismissing the complaint for
failure to state a claim, found that the first amendnent confers
the. right to form and join a labor union and stated at page 288-89:

"It is settled that teachers have the right

of free association, and unjustified interference
with teachers® associational freedom viclates

the Due Process clause of the Fourteenth Amend-
ment. Shelton v. Tucker, 364 U.S. 479, 485-487,

81 B.Ct. 247, 35 L.Ed.24 231. Public employment

may not be subjected to unreasonable conditions,

and the assertion of First Amendment rxights by
teachers will usually not warrant their digmissal.
Keyishian v. Board of Regents, 3835 U.S5. 589, 605-606,
Jersey, 385 U.8. 493, 500, 87 8.Ct. 616, 17 L.E4.24
562; Pickering v. Board of Education, 391 U.S. 563,
88 S.Ct. 1731, 20 L.24.24 811. Unless there is some
illegal intent, an individual's right to form and
Join a union is protected by the First Amendment.
Thomas v. Collins, 323 U.8. 516, 534, 65 S.Ct. 315,
89 L.Ed. 430; see also Hague v. C.X1.0., 307 U.S.

496, 512, 519, 523-524, %9 S.Ct. 594, B3 L.Ed, 1423
Griswold v. State of Connecticut, 381 U.S. 479, 483y
85 8.Ct. 1678, 14 L.Ed.2d 510; Stapleton v. Mitchell,
60 F.Supp. 51, 59«60, 61 (D.Kan.l1943; opinion of
Circuit Judge Murrah), appeal dismissed, Mitchell v.
McElroy, 326 U.3. 690, 66 8.Ct. 172, 90 L.B2d, 406,
As atated in N.A.A.C.P. v. State of Alabama, 357 U.8,.
449, 460, 78 8.Ct. 1163, 1171, 2 L.Rd.24 1488:

‘It is beyond debate that freedom to

engage in association for the advance~
ment of beliefs and ideas is an inseparable
aspect of the 'liberty' assured by the '
Due Process Clause of the Fourteenth
Amanm:;xs. which embraces freedom of
apeech.
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The right of public employees to unionize has been
intexpreted to include law enforcement officials such as police-
mon and deputy sheriffs. 1In Cook B¢ atio
City of Harvey, 8 Ill. App. 34 147, a case involving the issue
of vhether a city could be compelled to recognize and bargain
with an association representing its policemen, the appellate
court acknowledged the right of poncm to unionize by stating
in a footnota at page 150 '

“Mumntmwhmpubuc m.loynama

du\ud the right w mmuc. Ma h m W

| y ‘ m e .
‘.. 46 A.L.R.Sd 728 (1911) ]
: 1ice Union (1968). 1\'38

(1950) .’§£‘§?é.°§5gf‘§i“§?é§? 301
In Lontine v. m_-_m, 483 7. 24 966 (10th Cir. 1973), a case
involving an appeal in a aivil :i.g&!its action of the lower court
award of dsmages and injumuva relief to plaintifs who had been
aismissed by t.ho de!endaat from hin mit!.m as a deputy sheriff
for membership in a policemen'’s union, the court stated at
page 967-8% ; | i

"*"m trial court held that Lontine had a

constitutional right under the First Amendment
to join a labor union and could not be discharged

from his employment for joining or continuing
menmbership in a union, abaent a showing of compelling
state interest. VanCleave apparently did not assert
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or othexwise offer to show any such compelling state
interest in the delief that he had an unfettered
right ¢o hire and £ire his ees at will, even
for the exercise of their constitutional rightas.
The district court was correct in its holding that
sheriff's deputies have such a FPirst Anendmant
m:: to ipate and retain membership in a
- T Ve “11‘”' 323 U.8. 516, 65 8.Ct,
313, 89 L.Bd. 430; Amsrican Pederation of State,
Co. & Mun, Brp. v. Woodward, 406 ».24 137 (8th
Cir.)s Melton v. City of Atlanta, Georgia, 324 P.Supp.
315 (®.D.Ga.) (three=judge court)s Atkins v. City
of Charlotte, 296 F.Supp. 1068 (W.D.N.C.) {(three~
Mr aourt) s g‘l_ Bruns v. Pomerleau, 319 P.Supp.
D.M4.). * . o '

|

While it is therefore clear that public employees,
including deputy sheriffs, have a constituticnally protected
right to unionize, it is still necessary to ascertain whether
there is any compelling or pavamount public interest which, in
the case of deputy sheriffs, justifies limiting such right.
Moiayahlin, the court, in concluding that Illinois had no
paramount public interest vhich warranted the limiting of
plaintiffs’ rights of association, noted, among other things,
that Illinois had not attempted to prohibit membership in
teachers’ unions and that it even permitted automatic deduction
of union dues from the salaries of employees of local govern~
montal agencies.

_ It has been arxgued, however, that in other classes
of public employess, such as firemen and policemen, paranount
public interests do exist. In Atkins v. Cit |
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296 P. Supp. 1068 (W.D.N.C. 1969) defendant eity, in contending
that the State statute prohibiting public employee unionization
wvas constitutional, argued that the State had a valid interest
in forbidding firemen to unionize. “hat nréﬁnmt. as paraphrased
by the court at page 1076, stateds

"It is said that fire departments are quasi~
military in structure, and that such a structure
is necessary because individual firemen must be
ready to respond instantly and without question
to orders of a lugcrtor. and that such military
discipline may well mean the difference between
saving husan life and propexty, and failure.
The extension of this argument is, of course,
that affiliation with a national labor union
night eventuate in a strike against the public
interest which could not be tolerated, and the
very existence of which would imperil lives and
property in the City of Charlotte.”

mocmtmtontonm

“'[E]lven though the governmental purpose bde
legitimate and substantial, that purpose

cannot be . h{ means that broadly stifle
fundamental personal liderties when the end
can be more narrow achieved.' ghelton v,
Tucker, 364 U.8. 479, 488, 81 8.Ct. 247, 2356,
go%s?'u 231, 237 (1960)." (296 . Supp. 1068,

The court held the statute involved unconstitutional because
it went beyond the State's valid interest by striking down
indiscriminately the right of association in a labor union -
evan one whose policy is opposed to strikes. The court noted
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that the State's interest could be more m:owly protected by
its power to prohibit strikes against the public interest.

More analogous to the factual situation you pose
is the case of Melton v. City of Atlanta, 324 F. Supp. 315
(N.D.Ga. 1971), where the statute which was challenged as
unconstitutional read:

as a policeman shall join or belong to any labor
union?e (324 ». s\xpp? 318, 316 n.2.) of '

- The ecourt, though acknowledging the sxistence of a valid State
interest sought to be promoted by the statute in guestion,
nevertheless held the statute miumtiml for over-
breadth, stating at 320: |

¢ ¢ * (Wle are faced with the problem of
weighing the plaintiffs® interests in their
Pirst Anendment rights and the defendants'
interest in securing and having an impartial
police force. While the statutes here un-
doubt tend toward securing the desired
impartiality, their practical effect in that
direction would not appear so efficacious or
certain as to offget or outweigh the obvious
inpairment in plaintiffs’ First Amendment
rights. This is particularly true here
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vhere, as we are informed by plaintiffs, the
FOP has no membears outside the Atlanta Police
Department, and no affiliation with any organ-
izations other than the national POP, We
accept those assurances in ruling as we do."

Also relevant is the case of Count

aff'd. 55 N.J. 333, 262 A. 24 1, in vhich the court at page 713,

stated;

"The eritical problem posed on this appeal
is whether the decision of the Comnission, that
county correction officers are not policemen and
therefore may be repressnted the Teamsters
Union, is consistent with the intendment of ¥N,.J.8.A.
34313A~5.3 vhich provides that ‘'no policesan shall
have the right to join an employee organization
that adnits exployees other than policemen to
‘membership,**” ' '

After quoting the language of another statute which vested
correction of ficers with the power to act as officers for the
detection, apprehension, arrest and conviction of offenders
against the law, the court, at page 716, stated:

‘The quoted language is unasbiguous and plainly
vests in correction officers specific powers

and duties conmonly exercised by the police. :
When that statute is read with the aforx tioned

provision of N.J.8.A. 34113A~5,.3, we think it

- t0 de apparent that the Legislature was sexriously

noe with preventing law enforcement officers,
authorized to make detections, apprehensions and
arrests, from joining an employees' union which
might place them in a conflicting position and
create circumstances for possible divided loyalty
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or split allegiance. Compare the analogous policy

fostered by 29 U,.8.C.A. §159(b), which precludes

guards from joining a labor union if that organ-
ization includes rember employees other than guards,

National Labor Relations B4, v. American Dist.

Tel. Co,, 205 P, 24 86, 89 (3 Cir. 1953)."

While it is therefore clear that there exists public
policy grounds which would justify a State's limiting the first
azendment rights of police officers, the guestion remains whether
- X1linois has expressed any such public policy.

As to the proper sources from which a State's publie
policy can be ascertained, it has been stated:

“The public ienoy of a State is to be found

enbodied in its constitution and its statutes,

::: vheam t’:::n ;r; silent onuth? subject, in

s of its courts. Boutt v. Barrett,

398 111. 322, 340.)

I1linois does have a public policy of insuring impartiality

on the part of deputy sheriffss deputy sheriffs are publiec

officers (County of Winnebagg industrinl Commi
Ill. 24 260) upon whom the legislature may impose conditions

in order to secure the prompt, efficient, faithful and impartial
discharge of their public duties (People v. Murray, 307 Ill. 349):
the legislature has imposed a condition that deputy sheriffs

take an oath (Ill. Rev. Stat. 1973, ch. 125, par. 9) swearing

to faithfully discharge the duties of their offices which,

in my opinfon, mcmaea an obligation to act impartially.
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Illinois, however, has not declared through any
constitutional or statutory provision or judicial decision that
this policy of maintaining impartiality would be sndangered if
deputy sheriffs ware allowsd to join unions not composed solely
of or uu;ﬁm with unions composed solely of deputy shexiffs.
Consequently, it is not against the public policy of Illinois
to 3o unionize. Therefore, I am of the opinion that the deputy
cheriffs of Vermilion County may join the Teamsters Union.

Although I am of the opinion that joining the Teamsters
Union, in this instance, is legally permissible, it should be
kept in mind thats

*[3]t is the duty of the judiciary to
refuse to sustain that vhich is against the publie
policy of the State, when such public policy is
nanifested by the unem. or fundanental law
Q! the Btat.. _1 g 4 ARG Ve 118 111.
375). By chapter : of mmu Statutes it is
provided, that ‘the conmon law of England so far
as the sane is applicable and of a genexral nature
***amxum-muotmummmxu
considered of full force until repesnled by
lative authority.' Public policy is that pr .
of the law vhich holds, that no subject or cuum
can lawfully do that vhich has a tendency to be
injuricus to the public, wmmtmmucm.
principle owes its existence to the
sources fmmmmmumxm*
(People ex rel. Peabody v, Chicago Gas Trust
Company, 130 Ill, 268, 294.)

Any resulting obligations incurred by deputy sheriffs upon
joining the Teamsters Union should be carefully examined since:
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*[plrinciple, mlogy and authoxd.ty unite in
declaring contracts which have an apparent tendency
to corrupt, bias, tempt, or draw away 1lic officials
from the honest discharge of their duties as void,
because in contravention of public poucy. Such
conduct, Af tolerated, would sap the foundation on
vhich official honesty rests, and legalize ung:ar-
tions which would from duty many an official
wiw, without suoh inducements, might perfoxm his
duty.” (lumcas v. Allen, 80 Ky. 681.)

In your second question, you ask whether there is any
prohibition against the County Board of Vermilicn County recog-
nizing the Teamsters Union as a sole bargaining agent for deputy
sheriffs on qusstions of salary ﬂma working conditions,
dtm&plmty procedures and other contractual cmplemt uiateﬂ
matters.

It 13 ¢lear from the decision in Chicago

that a county would not require mei!ic legislative suthority

to enter into a collective bargaining agreement with a sole
collective bargaining agent selected by its employees. In said
case, the Chicago Board of Education argued that specific legis-
lation was not neoded to authorire it to collectively bargain since
existing legislation (not related specifically to education or

collective bargaining) was sufficient; and that the Board would
not bargain awvay its legislative discretion in collective bargain-
ing. ‘The intervenor-defendant, Chicage Teachers Union, argued
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that collective bargaining was a fundamental right; that while
employment by government does present the occasion for a limita-~
 tion of rights, rights mm mgtu:ed until so iimited; and
that the Board of Education’s power to employ permitted them to
~ selact the method to be used in determining contract terms of

its employees. | |

The appellate court, in affiming the trial court
opinion and decres, stated at page 4723 |
- *"On the 'central question,’ the right

, ht
of collective ‘bugahd.n{ ng in public employment
in the absence of legislative authority, the
briefs show exhaustive research, which has deen
of g:u assistance to this court, and the
contentions of all parties are well stated,
We conclude that the Board of Biducation of the
City of Chicago does not require legislative
authority ¢to enter into a collective :
agreemsent with a sole collective baxgaining
g:ncy,m«emw its teachers, and we hold
At such an agremment is not against public

It is also clear that a county, in addition to its
constitutional powers, possesses only those powers expressly
granted by statute (Ill, Const., art. VII, sec. 7), or those
that arise by necessary implication from those powers granted.,

geich v. Ronske, 26 Ill. 2d 360.

Section 58.1 of "AN ACT to revise the law in relation
to counties® (I1l. Rev. Stat. 1973, ch. 34, par, 639.1) provides
in part:
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*g58.1 Memwhmdmwmtyhavlnqu
population of less than 1,000,000 may, by ordinance,
provide for all deputies other than al dmuu,

employed on a full time basis in the office of
Sherife to be appointed, promoted, disciplined and

ai pursuant to recognized merit principles
mo: o to?’ ,“:;:g ’W to M
aceo a
' M -gau provide

approved by the board, Such o

for tle appointment of a Merit Commission, * ¢ ¢

~ Such Commission shall promalgate rules, :muum.

" and procedures for the thuﬂnm

system and administer the merit system.*

When enacted in 1965, said section (X1l, Rev. Stat. 1965, <h. 34,
par, 8%9,1) mtatnad sn additional sentence which mm:

*all tulas and regulations shall be subnitted

mmwwmmwmmomm

effective.”
This sentence, hw‘uwx. was deleted in 1967. (House 3’111 333,
75¢th General Assaxbly, lLaws of Illinois, 1967, p. 3083.) It is
therefore my opinion that the employment matters c! nmmmt.
promotion, discipline and digoharge are beyond the contxol of
the county board and therefore cannot be subjected to collective
bargaining by the county boaxd,

As to salary provisions, a county board has limited
authority. A county board is empowered under the above gquoted
mw”w'aswmpm. The court in Hammex

‘ : s G , 38 Ill. App. 24 136, stated at
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"The verd, 'approved’, does not mean to select,

It means, according to ordinary dictiomary

definition, 'to confirm, ratify, sanction or

consent to some act or thing of anothex,.'*

It can therefore be seen that in regard to pay plans,
a county board's power under section 358.1 of said Act (Ill. Rev.
Stat. 1973, ch. 34, par. 859.1) is relatively inflexible. A
county hoard is only empowered to approve or disapprove a pay
plan sulmitted by the merit commission. It is not enpowered to
approve 8 pay plan submitted by some person or body other than
the merit commission, noxr is it empowered to amend a pay plan
sulmitted by the merit commission. Consequently, the scope of
collective bargaining that can occur between the county board
and the Teamsters Union in regard to pay plans is limited. The
county board, through collective bargaining, could agree to
approve a pay plan desired by the Teamsters Union if such & plan
vere m&ttad by the merit commission, or could agree to dis=
approve any pay plan submitted by the merit commission that
differed from that desirved by the Teamsters Union, bdut in any
event, the plan eventually adopted must be one submitted by the
merit commission unaltered by the county board.

As to other employment related matters, it is impossible,
absent specification, to determine under whose jurisdiction they
belong. I would point out, however, in addition to the statutory
material previously discussed, two other provisions which may
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offer scme guidance.

The first provision is sectim 26 of ”Aﬁ ACT to revise
the law in relation to counties” (Ill. Rev., Stat. 1973, ch. 34,
par. 432) which provides:

r - -t. wo erect or oehmiu provide when
nceuurz and the finances of the county will
justify it, and keep in repair, a suitable court
houn. jau md otho: munry mt.y bnudiago.

- county tramc:. rceordo:.
State's attorney, superintendent o ¢ Judges
and clerks of courts, and supervisor of uuumcnt.
LA A (aaphlsu added.)

The second provision ie section 7 of “AN ACT to revise
the law in relation to sheriffs” (Ill. Rev. Stat. 1973, ch. 123,
par. 7) which provides:
*$7. Each sheriff may int one or
more deputies, not exceeding nmnber allowed

by xule of the circuit court of his county,

and take bond or security from the same for
his indemnity, ® ¢ ¢ *©

In opinion Bo. S=-422 (March 13, 1972), I construed said section
in conjunction with section 58.1 of "AN ACT to revige the law in

e
- Iy
y
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relation to counties” (Ill. Rev. Stat. 1973, ch. 34, par. 859.1),
dealing with deputy sheriffs' merit commissions, and concluded:
"¢ ¢ % I am of the opinion that the statute
provides that the Sheriff is the son who appoints
deputies. If the county has  for a Merit
Commission, then the Sheriff may choose any person
vho is named on the eligibility list. He is not
required to choose the person vhose name heads the
list. Requiring the Sheriff to appoint from a
previocusly approved list of persons does not limit the
Sheriff's disoretion in selecting his appointees.
Such a procedure does not constitute a prior approval
merely coastitutes o method of deverminiey gualifica
merely cons tes a me o - quali -
t,m:syia advance, * & & » wa
An examination of the statutory provisions cited and
discussed above lead to two eonclﬁa;im concerning jurisdiction
over employment related matters. One is that jurisdiction may
be exclusive with either the sheriff, county board or merit
commission. The other is that jurisdiction may be concurreat
between the county board and sharitt. the county board and merit
commigsion, or the merit commission and sheriff. Again, as to
employment matters not specified, I reiterate that conclusive
 determinations would require a consideraticn of specific employ-
ment related matters. |
In conclusicn, I am of the opinion that the deputy

sheriffs of Vermilion County, hired and working under the merit
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ccamission provisions of the statutes, may join the Teamsters
Unions that in regard to a pay plan, mmwmu
Vermilion County may collectively bargain with said an&m only
utmuwwnlwdumwwuattmvﬂuamﬁudhyﬂp
merit commission unaltered by the County Board; and that a
conclusive determination as to other employment related matters
would require specification of each such matter and a consider-
ation of each such matter in conjunction with an examination
of the powers and dntios ot wit munum. amty beards
and sheriffs.

Very truly yours,

ATTORNEY GEBERAL




